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Petitioners K. Brent Redd and Woody's Enterprises. Ltd. ("Redd"), by and through 
undersigned counsel, hereby submit this Reply Brief appealing the trial court's denial of 
Redd's Motion for Summary Judgment. The issue on appeal was when does the statute of 
limitations begin to run in a Leaking Underground Storage Tank ("LUST") case. How ever, 
the State now concedes its cause of action for cost recovery accrued more than three years 
prior to filing its complaint when it first paid remediation expenses from the LUST Fund. 
The only remaining question, therefore, is whether the Utah Underground Petroleum Storage 
Tank Act, Utah Code Ann. § 19-6-401, et seq. ("UST Act"), grants the State a new cause 
of action for every additional payment made from the LUST fund or whether the State is 
forever barred. 
SUMMARY OF ARGUMENT 
A cause of action based in restitution or quasi-contract accrues when the payment is 
actually made which the plaintiff seeks to recover. Under this current theory propounded 
by the State, it is thus undisputed the State's cause of action against Redd accrued more than 
three years before the State filed its action. Therefore, the State's claim against Redd is 
time-barred and must be dismissed. 
The State's effort to save its claim, i.e. an argument that a new cause of action accrues 
upon each payment, must also be rejected. Overwhelming public policies supporting the 
enforcement of limitations on actions and the prohibition of claim splitting condemns the 
State to the consequences of its own lethargy. The trial court's ruling in this case ignores 
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the essential public policies on limitations and claim-splitting, while granting the State an 
unfettered license to interminable litigation. The more reasoned approach, however, is to 
enforce the three year limitation from the date of first payment. This construction provides 
the State ample time to file its cost recovery action while accommodating this State's long-
held public policies. Accordingly, the State's cost recovery claims must be forever barred 
in this case. 
ARGUMENT 
I. THE STATE'S CLAIM FOR RESTITUTION ACCRUED MORE 
THAN THREE YEARS BEFORE IT FILED THIS ACTION 
In its Appellee brief, the State abandoned its indemnity claim in favor of a right to 
recover based in restitution or quasi-contract. Any cause of action for restitution accrued, 
at the very latest, when the State actually paid clean-up costs on June 21, 1995. For 
example, in City of New York v. Lead Indus. Assoc, Inc., 700 N.Y.S.2d 361 (N.Y.App. 
1999), the City of New York brought a cost recovery action against lead paint 
manufacturers, which the manufacturers claimed was time-barred. In determining the 
accrual date of the City's cause of action for restitution, the Court held, "'equitable, quasi-
contractual claims like indemnity and restitution accrue when the plaintiff suffers loss." Id. 
at 364. The Court, therefore, held the City's cause of action accrued "when it incurred 
abatement costs." Id. at 363. See also United States v. Boyd, 520 F.2d 642, 645 (6th Cir. 
1975)(finding cause of action for restitution accrued upon actual payment of contractor hired 
to remove sunken barge). 
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It is thus undisputed the State had a complete cause of action for its statutory 
restitution claim on June 21, 1995 and that it waited more than three years after such date 
to bring its action. To avoid the statute of limitations, the State accordingly argues a new 
cause of action accrues upon every LUST Fund payment, not simply the first. The issue 
before this Court, therefore, is whether the State's claim for restitution accrues upon each 
payment or is forever barred. 
II. COMPELLING PUBLIC POLICIES SUPPORT ENFORCEMENT OF 
THE STATUTE OF LIMITATIONS AND FORBID CLAIM 
SPLITTING 
Redd submits the State's claims are forever barred by the three year statute of 
limitations that expired, at the very latest, on June 21, 1998. Redd's position is supported 
by two fundamental and compelling public policies enunciated and consistently upheld by 
this Court: 1) the enforcement of statutes of limitation and; 2) the prohibition of claim 
splitting. 
Utah's commitment to the limitation of actions is well-settled, as demonstrated in 
Craftsman Builder's Supply, Inc. v. Butler Mfg. Co., 1999 UT 18; 974 P.2d 1194. In 
Craftsman, this Court upheld the builder's statute of repose and its termination of litigation 
after a certain number of years. This Court did so over the constitutional objection of this 
State's "open courts" clause rooted in the expression, "all courts shall be open, and every 
person, for an injury done to him in his person, property or reputation, shall have a remedy 
by due course of law." Utah Const. Art. I, § 11. 
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While recognizing the strong public policy supporting every persons' right to a 
remedy by due course of law, this Court found the policies supporting a limitation on actions 
still more compelling. This Court identified the substantial costs of evidence retention, 
perpetual risk of liability and the difficulties in defending against stale claims as "clear social 
and economic evils" justifiably eliminated by limitations on actions. Craftsman, 91A P.2d 
at 1199, quoting Utah Code Ann. § 78-12-25.5(2)(c). This Court accordingly held there is 
a "valid social interest in providing a time of repose - in wiping the slate clean and not 
allowing possible mistakes of the past to becloud an individual's life forever." Craftsman, 
91A P.2d at 1200, quoting Horton v. Goldminer's Daughter, 785 P.2d 1087, 1095 (Utah 
1989). 
Unquestionably, these compelling public policies prohibiting stale and interminable 
litigation apply to this case. Currently, Redd is condemned to a Kafka-esque sentence of 
never ending litigation controlled only by the whim of the State. Should this sound overly 
dramatic, Redd directs the Court to the State's new administrative enforcement action filed 
against Redd even as this proceeding is under advisement. On August 22. 2001. a full ten 
years since it removed the underground storage tanks from the Redd site, the State served 
Redd (and only Redd) with a Notice of Violation and Order (see attached Exhibit A). The 
Notice cited Redd for failing to provide the State with a "Subsurface Investigation Report" 
or a "Corrective Action Plan" which had, according to the State, been due since January, 
1993. The Notice also threatened penalties of $10,000 a day for these violations accruing 
-4-
every day for nine years (now totaling over 29 Million Dollars). Under the UST Act, the 
State could have brought this enforcement action at any time since January, 1993, but 
inexplicably delayed. 
Under the trial court's ruling, not only is there nothing to bar this ridiculously late 
Notice, but also nothing to stop the State from bringing yet another action in 2010,2020 or 
beyond. Clearly, the trial court's ruling ignores this Court's intention of "wiping the slate 
clean and not allowing possible mistakes of the past to becloud an individual's life forever." 
Yet, if this Court refused to compromise such intention to accommodate the constitutional 
protection of the Opens Courts Clause, it makes no sense to sacrifice it simply to save the 
State from its own lethargy. Therefore, the imposition of a three year statute of limitations 
is required to finally put an end to this litigation. 
Similar to Utah's commitment to limiting actions is Utah's commitment to forbid 
claim splitting. As stated by this Court, u[i]t is a well-settled rule of law . . . that a party 
having one entire demand cannot split the demand up into separate causes of action." 
Badger v. Badger, 25A P. 784,787 (Utah 1927). This Court also seconded the United States 
Supreme Court in holding, "[t]here are no maxims of the law more firmly established or of 
more value in the administration of justice than the two which are designed to prevent 
repeated litigation between the same parties in regard to the same subject of controversy." 
Id.; quoting United States v. Throckmorton, 98 U.S. 61, 65 (1878). 
In this case, the State knew by March, 1993 that Redd could not pay for remediation 
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at the Redd site. By June, 1995 the State actually paid remediation costs. The only fact not 
known at that time (or now) was the total cost of future remediation. Such uncertainty, 
however, cannot justify claim splitting. Rather, under Utah law, a plaintiff must "plead all 
damages, both present and future, and cannot thereafter bring another action once future 
harm occurs." Seale v. Gowans, 923 P.2d 1361, 1364 (Utah 1996). 
There is nothing about proving future environmental response costs uniquely more 
difficult than estimating future personal injuries, business losses, or any other future damage 
calculation demanded by Utah law. Further, the State has demonstrated its ability to estimate 
future environmental damages when so required. See State of Utah v. Kennecott Corp., 801 
F.Supp. 553, 556 (D.Utah 1992) (citing reason for filing of action and allegation of present 
and anticipated injury of $129,000,000 was "in order to preserve [the State's] rights under 
CERCLA, and to prevent expiration of the statute of limitations.") Therefore, the State had 
all the information it needed in June, 1995 to file its action. 
Specifically, it is undisputed the State's restitution or quasi-contract cause of action 
was complete on June 21, 1995 when it actually paid response costs. It is also undisputed 
the State can sue for fliture response costs under the UST Act. See Utah Dep 7. ofEnvtl 
Quality v. Wind River Petro., 881 P.2d 869, 875 (Utah 1994) (State filed cost-recovery 
complaint in October, 1991 and continued to accrue remediation costs throughout litigation). 
It is finally undisputed the tanks were removed in 1991 and no continuous contamination 
was occurring or threatened at the Redd site. As this Court ruled in Badger. "[i]f. . . the 
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pleader is in possession of the means of ascertaining the full extent of his claim, and his 
failure to do so is due to his own fault or neglect, it would seem that upon both principle and 
authority the general rule against splitting applies." 254 P. at 787. 
In June, 1995, the State had a complete cause of action. Accordingly. Utah's 
prohibition of claim-splitting must apply in this case. 
III. THE PUBLIC POLICIES SUPPORTING THE STATE'S CLAIM TO 
REMEDIATION COSTS DO NOT REQUIRE MORE THAN A THREE 
YEAR STATUTE OF LIMITATIONS 
In opposition, the State does not dispute these public policies set forth above, but 
rather argues the remedial policies of the UST Act require this Court to broadly interpret the 
three year statute of limitations to allow the State to recover its clean-up costs. Redd agrees 
the UST Act was intended and designed to allow the State to recover against those parties 
responsible for the contamination. Yet, there is no reason the policies supporting statutes 
of limitation and prohibition of claim splitting cannot be reconciled with a policy which 
supports holding polluters responsible within the three year period. As stated by former 
Justice Wolfe, ^though I agree that law is not necessarily logic, that is not the same as saying 
that it should not be logical when life and logic may be equally served." State Ins. Fund v. 
Industrial Comm V?, 209 P.2d 558, 562 (Utah 1949), Justice Wolfe concurring. 
A three year statute of limitations will encourage swift investigation and 
apportionment of liability for contamination. Justice will further be served by preservation 
of documents, witnesses, and, most importantly in UST cases, scientific evidence on the 
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origin and migration of the leaking contamination. The policies underlying federal 
environmental statutes do not appear to be in conflict. 
For example, the State cited both United States v. Re illy Tar & Chem. Corp., 546 
F.Supp. 1100,1112 (D.Minn. 1982) and United States v. Ambroid. 34 F.Supp. 2d 86. 88 (D. 
Mass. 1999) for the proposition that CERCLA was intended to give the government "the 
tools necessary for the prompt and effective resolution of problems . . . resulting from 
hazardous waste disposal." See Appellee Brief at 22, n. 29. Prompt resolution would be 
served by a three year limitation, not by interminable litigation. Prompt resolution is 
similarly a concern of federal courts addressing claims under the FWCPA. For example, in 
United States v. Healy Tibbitts Constr. Co., 607 F.Supp. 540 (N.D. Cal. 1985), the court was 
called upon to determine whether a three year tort limitation applied or a six year contract 
limitation to the government's cost recovery claim. The court ruled in favor of the 
government in applying the six year statute, but noted: 
In making this determination, however, the Court wishes to express its view 
that imposition of a six year statute of limitations may serve to place potential 
defendants at a considerable disadvantage vis-a-vis the United States. Three 
years should be an ample period for the institution of [cost recovery] actions, 
and the Court both questions the government's tardiness in filing the instant 
suit, and exhorts the authorities concerned to be less dilatory in the 
maintenance of future actions. 
Id. at 543, n.3. Again, the court's concern for prompt resolution would be served by a three 
year limitation, not by interminable litigation. 
As applied in this case, there is no reason why a three year statute of limitations could 
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not be imposed to serve both the interests of the government in recovering costs and these 
defendants in avoiding stale and interminable claims. First. Utah's UST Act grants the State 
the power to recover all its costs, both past and future, in one action. See e.g. Utah Dep 7. 
ofEnvtl Quality v. Wind River Petro., 881 P.2d 869, 875 (Utah 1994). There is no 
requirement the State identify all responsible parties or determine total costs before filing an 
action. Id.; see also V-l Oil Co. v. DERR, 962 P.2d 93, 95 n.l (Utah App. 1998). In 
contrast, the FWCPA allows the government to sue only for "the actual costs incurred," 
prohibiting prospective damages. See33 U.S.C. § 1321(t)(l)-(2); United States v. P/BSTCO 
213, 756 F.2d 364, 370 (5th Cir. 1985); United States v. Dae Rim Fishery Co., Ltd., 794 F.2d 
1392, 1395 (9th Cir. 1986). 
In addition, there is nothing in the "public coffer" doctrine that insists the government 
be saved from its own delay in bringing an action once its claim has fully accrued. The 
Ninth Circuit Court of Appeals adequately addressed this issue in United States v. Gavilan 
Joint Comm. College Dist., 849 F.2d 1246 (9th Cir. 1988). There, the Veterans 
Administration overpaid certain subsidies to defendant, which fact was brought to the VA's 
attention through both a letter from the General Accounting Office and a congressional 
hearing on the overpayments. The VA did not file suit, however, until it completed its own 
audit of the program commissioned to determine the precise amount of the surplus payment. 
In finding the statute of limitations began to run long before the completion of the VA's 
audit, the Ninth Circuit explained: 
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It is well-settled that under federal law, a cause of action generally accrues 
when a plaintiff knows or has reason to know of the injury that is the basis of 
the action. . . . Parties are not entitled to delay instituting a claim until they 
know the exact dollar amount; the Government here essentially asserts that it 
may postpone litigation indefinitely through delay in conducting its own audit. 
This is not a tenable position. 
Id. at 1249. The court consequently rejected the government's argument that broad 
construction demanded recovery of the undisputed overpayment as irreconcilable with 
Congress' enactment of a statute of limitations in the first place. Thus, even where the 
plaintiff involved was a governmental entity, "what is important is when the Government 
first discovered that it had a claim against [defendant]." Id. at 1250. 
In sum, the State fails to suggest any compelling reason for this Court to ignore its 
fundamental policies enforcing limitations of actions and prohibiting claim splitting. Three 
years is sufficient for the State to act to recover its response costs, making it possible to hold 
polluters responsible for response costs while maintaining these important public policies. 
Therefore, the trial court's condoning of continuous causes of action and interminable 
litigation must be overturned. 
CONCLUSION 
The State's cost recovery cause of action in this case was complete more than three 
years before it filed such action. The State argues it should be saved from its own languor 
by creating new causes of action whenever it decides to make a payment. The State, 
however, offers no authority for ignoring two essential public policies which must be 
enforced in this instance: the enforcement of limitations on actions and the prohibition 
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against claim-splitting. These policies require rejection of the State's argument and demand 
the State's claim be forever barred. 
DATED this /y^tlay of December. 2001. 
SILVESTER & CONROY. L.C. 
•£££ 
Fred R. Silvester 
Spencer Siebers 
Attorne\s for Appellants K. Brent Redd and 
Woody's Enterprises. Ltd. 
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August 22, 2001 
EKKA-108-01 
REGULAR AND CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
Brent Redd 
3480 East Canyon Road 
Spanish Fork, Utah 84660-9451 
Fred R. Silvester 
Silvester and Conroy, L.C. 
230 South 500 East, Suite 590 
Salt Lake Citv, Utah 84102 
RE: Facility Identification No. 5000003, Release Site EGZQ 
Property, located at 148 East Central Street, Monticello, Utah 
Notice of Violation and Order 
Dear Sirs: 
Please find enclosed a Notice and Violation and Order issued to Brent Redd. Also enclosed is a 
Leaking Underground Storage Tank Corrective Action Plan Guide, a list of State-established cleanup 
levels, and a Leaking Underground Storage Tank Risk Assessment Proposal Guide. 
If you have any questions regarding this matter, please contact Kimberlee Sellers, Division Staff 
Attorney, at (801) 536-4114 or Mark Crim, Division Project Manager, at (801) 536-4247. 
Sincerely, 
Kent P. Gray, Executive Secretary (UST) 
Utah Solid and Hazardous Waste Control Board 
KPG/KS/srb 
Enclosures 
cc: David Cunningham. B.S.N., R.N., Director, Southeastern Utah District Health Department 
David Ariotti, District Engineer, Department of Environmental Quality 
Mark Crim. Division Project Manager 
Leah Ann Lamb. Office of Planning and Public Affairs 
Fred Nelson, Utah Attorney General's Office 
Paul McConkie. Utah Attorney General's Office 
EPA Region VIII 
J. Michael Bailey, Attorney for Marathon Oil 
BEFORE THE EXECUTIVE SECRETARY (UST) OF THE 
UTAH SOLID AND HAZARDOUS WASTE CONTROL 
In the Matter of: NOTICE OF VIOLATION 
AND ORDER 
Brent Redd 
148 East Central Street Facility Identification No. 5000003 
Monticello, Utah Release EGZQ 
The Executive Secretary (UST) ("Executive Secretary") of the Utah Solid and Hazardous 
Waste Control Board ("Board") issues this Notice of Violation and Order under the Utah 
Underground Storage Tank Act ("Utah UST Act"), Utah Code Ann. § 19-6-401 et seq., and in 
accordance with Utah Admin. Code R311-200 et seq. Pursuant to Utah Code Ann. § 63-46b-
l(2)(k), this Notice of Violation and Order is exempt from the Utah Administrative Procedures 
Act. However, if this Notice of Violation and Order is contested as described herein, the Utah 
Administrative Procedures Act would apply to those proceedings. 
STATEMENT OF LAW AND JURISDICTION 
1. The Board is authorized and required to make rules adopting the requirements for 
underground storage tanks ("USTs") contained in Subtitle I of the Resources 
Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6991c, et seq., and other future 
applicable final federal regulations. Utah Code Ann. § 19-6-403(l)(b). 
2. The Executive Secretary is authorized to enforce the rules made by the Board and any 
requirement in the Utah UST Act by issuing notices and orders. Utah Code Ann. § 19-6-
404(2)0). 
3. The Division of Environmental Response and Remediation ("Division") administers the 
Utah UST Act under the immediate direction and control of the Division Director. Utah 
Code Ann. § 19-1-105. The Executive Secretary is also the Division Director. 
4. "Underground Storage Tank" means any tank regulated under Subtitle I, RCRA, 42 
U.S.C. § 6991c, et seq., including: (a) a petroleum storage tank; (b) underground pipes 
and lines connected to a storage tank; and (c) any underground ancillary equipment and 
containment system. Utah Code Ann. § 19-6-402(29). 
5. "Ancillary Equipment" means any devices including, but not limited to, such devices as 
piping, fitting, flanges, valves, and pumps used to distribute, meter, or control the flow of 
regulated substances to and from an underground storage tank. 40 C.F.R. Part 280.12. 
6. "Facility" means all underground storage tanks located on a single parcel of property or 
on any property adjacent or contiguous to that parcel. Utah Code Ann. § 19-6-402(14). 
7. "Operator" means any person in control of or who is responsible on a daily basis for the 
maintenance of an underground storage tank that is in use for the storage, use, or 
dispensing of a regulated substance. Utah Code Ann. § 19-6-402(15). 
8. "Owner" means, in the case of an underground storage tank in use on or after 
November 8, 1984, any person who owns an underground storage tank used for the 
storage, use, or dispensing of a regulated substance. Utah Code Ann. § 19-6-402(18)(a). 
9. "Regulated substance" means petroleum and petroleum-based substances comprising a 
complex blend of hydrocarbons derived from crude oil through processes of separation, 
conversion, upgrading, and finishing, and includes motor fuels, jet fuels, distillate fuel 
oils, residual fuel oils, lubricants, petroleum solvents, and used oils. Utah Code Ann. § 
19-6-402(24). 
10. "In use" means that an operational, inactive, or abandoned underground storage tank 
contains a regulated substance, sludge, dissolved fraction, or vapor, which may pose a 
threat to human health, safety, or the environment as determined by the Executive 
Secretary. Utah Admin. Code R311-201-1(21). 
11. "Responsible party" means any person who: (i) is the owner or operator of a facility; (ii) 
owns or has legal or equitable title in a facility or an underground storage tank; (iii) 
owned or had legal or equitable title in the facility at the time any petroleum was received 
or contained at the facility; (iv) operated or otherwise controlled activities at the facility 
at the time any petroleum was received or contained at the facility; or (v) is an 
underground storage tank installation company. Utah Code Ann. § 19-6-402(26)(a). 
12. "Release" means any spilling, leaking, emitting, discharging, escaping, leaching, or 
disposing from an underground storage tank or petroleum storage tank. The entire 
release is considered a single release. Utah Code Ann. § 19-6-402(25). 
13. When a release from an underground storage tank has occurred, the Executive Secretary 
may order the owner or operator to take abatement, investigative, or corrective action, 
including ordering the owner or operator to submit a corrective action plan. Utah Code 
Ann. §§ 19-6-404(2), 19-6-420(2)(a). 
14. If the Executive Secretary determines corrective action is necessary, the Executive 
Secretary shall order the owner or operator to submit a corrective action plan to address 
the release. Utah Code Ann. § 19-6-420(4)(a\ 
15. Each owner and operator who violates any requirement of the Utah UST Act or any order 
issued or rule made under authority of the Utah UST Act, is subject to a civil penalty of 
up to $10,000.00 for each day of each violation. Utah Code Ann. § 19-6-425(1). 
STATEMENT OF FACTS 
16. The subject property, located at 148 East Central Street, Monticello, Utah, ("Property") 
was a gasoline station from which petroleum products have been sold during the period 
of 1960 to 1990. 
17. Based on Division records, there were six underground storage tanks on the Property that 
contained gasoline and diesel fuels. The Executive Secretary designated the underground 
storage tank system as Facility Identification Number 5000003 ("Facility"). 
18. Husky Oil sold the Property to Brent Redd and Bill C. Buhler on or about 
February 24, 1984. In a subsequent transaction, the Property was transferred to Brent 
Redd on or about September 17,1987. 
19. During the period from 1984 until the tanks were closed in June 1991, the Facility was 
used for the storage, use, or dispensing of petroleum. 
20. Brent Redd owned and/or operated the Facility from 1984 until at least January 1, 1990, 
when the Property was sold to Woody's Enterprises. Woody's Enterprises subsequently 
filed suit against Brent Redd to rescind the sales agreement and, as a result thereof, the 
Property was transferred back to Brent Redd and his wife Sherrill Jean Redd on or about 
October 14, 1996. 
21. Petroleum contamination was discovered in conjunction with the June 23, 1991, removal 
of the six underground storage tanks from two excavations to the south of the service 
station building. The excavations consisted of a primary tank removal area, from which 
five underground storage tanks were removed, and a smaller tank area, from which a 
single waste-oil tank was removed. 
22. Underground storage tank closure information from 1991 revealed significant petroleum 
contamination at the primary tank removal area and beneath the dispenser islands in front 
of the service station building. The Executive Secretary designated the release as Release 
EGZQ. 
23. The Executive Secretary issued to Brent Redd a Phase II Reporting and Remediation 
Schedule dated November 13, 1992, requiring additional investigation and remediation, 
including the submission of a Subsurface Investigation Report within sixty days and a 
Corrective Action Plan addressing Release EGZQ within ninety days of the date of the 
letter. A Phase I Remediation Report was previously submitted to the Division by 
Woody's Petroleum, which owned the Property from approximately January 1, 1990, to 
October 14,1996. 
24. In a letter dated March 18, 1993, the Executive Secretary requested Brent Redd to submit 
the required reports and to perform the required investigation and remediation of Release 
EGZQ. 
Brent Redd responded to the March 18, 1993, letter by claiming that he was unable to pay 
for the investigation and remediation of Release EGZQ. 
In a letter to Brent Redd dated August 12, 1994, the Executive Secretary indicated that 
funds from the State of Utah may be used to address Release EGZQ, and that the State of 
Utah could proceed to recover expended funds from responsible parties. 
In a letter dated November 21, 1994, the Division sent an inability to pay affidavit and 
federal income tax forms to Brent Redd. To date, Mr. Redd has not submitted the 
affidavit and supporting documentation regarding his alleged inability to pay to the 
Executive Secretary. 
In a letter dated December 20, 1994, the Executive Secretary sent another Phase II 
Reporting and Remediation Schedule requirements letter to Brent Redd requiring 
additional work, including a Subsurface Investigation Report within sixty days and a 
Corrective Action Plan within ninety days of the date of the letter. 
In April 1995, the State of Utah funded the cleanup of Release EGZQ as a Leaking 
Underground Storage Tank ("LUST") Trust site, and the State's contractor performed 
subsurface investigations and groundwater monitoring to evaluate the contamination. 
In November 1999, the Executive Secretary initiated soil removal activities in an effort to 
reduce the petroleum affected soil's impact on the local groundwater. Approximately 
3,151 cubic yards of petroleum contaminated soils were removed and replaced with clean 
fill. In April 2000, additional subsurface investigations were performed by means of soil 
borings and the installation of additional groundwater monitoring wells. The results of 
soil samples obtained from both the November 1999 and April 2000 work show that 
petroleum-affected soil exceeds State cleanup levels for this site. The highest 
concentrations of petroleum constituents in the soil appear to be located in two separate 
areas: 1) the Property's frontage north of the on-site building and below former dispenser 
islands, at which soil contamination exceeds the recommended cleanup levels in the 
center floor of the Division's excavation and along the north and south sidewalls of said 
excavation; and 2) the Property's back lot and near the former underground storage tank 
removal area, at which soil contamination exceeds the recommended cleanup levels near 
the Division's emplaced monitoring well #14 and former underground storage tank 
location. Petroleum-affected groundwater exceeding the State cleanup level consists of a 
plume approximately 30,160 square feet in size. 
Based on the present levels of petroleum contamination, significant additional 
remediation activity is necessary. 
As the owner and/or operator of the Facility, Brent Redd is required to investigate and 
remediate Release EGZQ. 
To date, the Division has not received a Subsurface Investigation Report from Brent 
Redd regarding Release EGZQ. 
34. To date, the Division has neither received nor approved a Corrective Action Plan from 
Brent Redd addressing Release EGZQ. 
35. To date, the Division has not received any information indicating that Brent Redd has 
implemented corrective action at the Facility according to an approved Corrective Action 
Plan. 
VIOLATIONS 
36. Brent Redd, as the owner and/or operator of the Facility, failed to submit a Subsurface 
Investigation Report within the required schedule, as required by Utah Admin. Code 
R311-202, 40 C.F.R.§ 280.65. Under Utah Code Ann. § 19-6-425(1), Brent Redd is 
subject to a civil penalty of up to $10,000.00 for each day of this violation. 
37. Brent Redd, as the owner and/or operator of the Facility, failed to submit and implement 
a Corrective Action Plan or Risk Assessment within the required schedule, as required by 
Utah Admin. Code R311-202,40 C.F.R. § 280.66. Under Utah Code Ann.S 19-6-425(1), 
Brent Redd is subject to a civil penalty of up to $ 10,000.00 for each day of this violation. 
ORDER 
On the grounds and for the reasons summarized herein, and pursuant to the authority of 
Utah Code Ann. §§ 19-6-404 and 420, and other authorities cited above, Brent Redd is hereby 
ordered to comply with the following requirement(s): 
38. Within ninety (90) days of the date of this Notice of Violation and Order, either submit a 
Corrective Action Plan for remediation of soils and groundwater to State-established 
cleanup levels or submit a Risk Assessment Proposal for a Tier 2 Risk Assessment to 
establish site-specific cleanup standards. A Leaking Underground Storage Tank (LUST) 
Corrective Action Plan Guide, a list of recommended cleanup levels, and a LUST Risk 
Assessment Proposal Guide are attached hereto. 
39. If a Corrective Action Plan is submitted, proceed with implementation of the Corrective 
Action Plan according to the specifications contained therein within thirty (30) days of 
the Executive Secretary's final approval of the Corrective Action Plan. 
40. If a Risk Assessment Proposal is submitted and approved by the Executive Secretary, 
comply with the dates set forth in the Executive Secretary's written approval of the Risk 
Assessment Proposal, including the date the Risk Assessment is to be submitted. 
41. If a Risk Assessment Proposal is submitted and not approved by the Executive Secretary, 
proceed with submission of a Corrective Action Plan within thirty (30) days of the date of 
the Executive Secretary's written denial of the Risk Assessment Proposal, and proceed 
with implementation of the Corrective Action Plan according to the specifications 
contained therein within thirty (30) days of the Executive Secretary's final approval of the 
Corrective Action Plan. 
The Executive Secretary reserves the right to implement corrective action at the site and 
to use LUST Trust Funds or State monies to investigate, abate, and remediate the site as he 
deems necessary, regardless of whether or not a judicial or administrative review of this Notice 
of Violation and Order is pending. Brent Redd and any other responsible party will be subject to 
cost recovery of all funds expended by the State of Utah. The Executive Secretary reserves the 
right to pursue penalties as provided by statute. 
NOTICE OF RIGHT TO CONTEST 
Pursuant to Utah Admin. Code R311-210-4, Brent Redd may contest this Notice of 
Violation and Order by filing a Request for Agency Action within thirty (30) days of the date 
this Notice of Violation and Order was issued. If this Notice of Violation and Order is contested, 
an adjudicative proceeding will be conducted formally under the Utah Administrative Procedures 
Act ("UAPA"), Utah Code Ann. § 63-46b-0.5 et seq., and by the Division's rules for adjudicative 
proceedings, Utah Admin. Code R311-210. The Request for Agency Action should indicate the 
name and number of the matter provided on the first page of this Notice of Violation and Order, 
and state the facts, reasons, and legal authority which form the basis for contesting the Notice of 
Violation and Order. Any defenses to each claim asserted in this Notice of Violation and Order 
should be stated in short and plain terms, admitting or denying each assertion set forth herein. If 
there is a lack of sufficient knowledge or information to form a basis for admitting or denying 
the assertion, such lack of knowledge or information should be indicated where applicable, 
which will have the effect of a denial. If. in good faith, an assertion is qualified, or if only a 
portion of an assertion is denied, the portion of the assertion which is true and material should be 
specified, and the remainder should be qualified or denied. 
The Request for Agency Action should be filed with the Utah Solid and Hazardous Waste 
Control Board ("Board"). The Board's street address is 168 North 1950 West, 1st Floor, Salt 
Lake City, Utah. The Board's mailing address is P.O. Box 144840, Salt Lake City, Utah, 
84114-4840. A copy of the Request for Agency Action must be provided to Kent P. Gray, 
Executive Secretary (UST), who has the same street address and mailing address as the Board. If 
Brent Redd does not contest this Notice of Violation and Order as described above, the facts 
specified herein will be deemed true and not subject to contest in future administrative or judicial 
proceedings, and Brent Redd will forfeit any right to proceed with an administrative or judicial 
appeal. 
Dated t h i s ^ l day of U^u^J^ 2001. 
Kent P. Gray, Executive Secretary (UST) 
Utah Solid and Hazardous Waste Control Board 
CERTIFICATE OF SERVICE 
I certify that on this o?£ day of <Ao<3vofrV" 2001,1 mailed a copy of the 
foregoing Notice of Violation and Order by regular and certified mail, return receipt requested, 
to the following: 
Brent Redd 
3612 North Foothill Drive 
Provo,Utah 84604 
And by regular mail to the following: 
Fred R. Silvester 
Silvester and Conroy, L.C. 
230 South 500 East, Suite 590 
Salt Lake City, Utah 84102 
Shane R. Bekkemellom, Office Technician HI 
